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THIS AGREEMENT is made between:- 

 

(1) TourCo Limited a company registered in Scotland with registered number SC225034 and 

having its registered office at Croythorne House, 23 Ravelston Terrace, Edinburgh, EH4 

3TP ("TourCo"); 

 

and 

 

(2) eTourism Limited a company registered in Scotland with registered number SC226890 

(formerly called TM1178 Limited and whose name was changed conform to Certificate of 

Incorporation on Change of Name dated 5 April 2002) and having its registered office at 66 

Queen Street, Edinburgh, EH2 4NE ("eTourism"). 

 

WHEREAS:- 

 

(A) TourCo has undertaken to eTourism in terms of the Concession Agreement that it shall grant 

a licence of certain rights to eTourism and accordingly the parties have agreed to enter into, 

inter alia, this Agreement. 

 

IT IS AGREED as follows:- 

 

1 DEFINITIONS AND INTERPRETATION 

1.1 Definitions 

1.1.1 In this Agreement unless the context requires otherwise, the following defined terms shall 

have the meanings set out opposite them below:- 

"Agreement" means this Agreement between the parties the terms of which are set out 

herein, including the Schedule; 

"ATBs" means area tourist boards established or which may from time to time be 

established pursuant to or approved under the Local Government etc (Scotland) Act 1994, 

and "ATB" shall be only one of them; 

"ATBCo" means ATBCo (Scotland) Limited a company registered in Scotland with 

registered number SC226389  and having its registered office at Peffery House, Strathpeffer 

Ross-Shire, IV14 9HA; 

"Base Brand" shall have the meaning given to it in the licence agreement entitled the "Base 

Brand Licence" between TourCo and eTourism of even date herewith; 

"Base Content" shall be the information, data and graphics described in Part 1 of the 

Schedule; 

"Base Customer Database" shall have the meaning given to that term in the Base 

Customer Database Licence; 

"Base Customer Database Licence" means the licence so entitled and entered into 

between TourCo and eTourism of even date herewith; 

"Base Database Information" means the information sets constituting the Base Customer 

Database and the Base Product Database; 
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"Base Product Database" shall have the meaning given to that term in the Base Product 

Database Licence; 

"Base Product Database Licence" means the licence so entitled between TourCo and 

eTourism of even date herewith; 

"Business Day" means any day which is not a Saturday or Sunday or a bank holiday in 

Scotland; 

"Commencement Date" shall have the meaning given to that term in the eTourism 

Shareholders Agreement; 

"Concession Agreement" means the concession agreement between TourCo and eTourism 

of even date herewith; 

"eTourism Representative" shall have the meaning attributed to that term in the 

Concession Agreement;  

"eTourism Shareholders Agreement" means the agreement with that title entered into on 

the Execution Date between TourCo, eTourism, STB, Sema UK Limited (a company 

registered in England with company number 01245534 and having its registered office at 8
th
 

Floor, South Quay Plaza II, 183 Marsh Wall, London, E14 9SH) and Partnerships UK plc (a 

company registered in England with registered number 03993425 and having its registered 

office at 11 Great George Street, London, SW1P 3AE); 

"Execution Date" means the last date of execution of this Agreement; 

"Expiry Date" means the tenth anniversary of the Commencement Date; 

"Intellectual Property Rights" or "IPR" means rights, title and interest in: 

(a) patents; 

(b) trade marks and trade and business names (including service marks); 

(c) internet domain names; 

(d) design rights; 

whether the above rights are registered, unregistered or form pending applications; 

(e) copyright (including copyright in programs and databases); 

(f) database rights, including the sui generis right for the maker of a database to prevent 

extraction or re-utilisation of the whole or a substantial part of the content of that 

database, as described in the Copyright and Rights in Databases Regulations 1997 

(S.I. 1997 No. 3032); 

(g) know-how (including trade secrets and confidential business information); and 

(h) any similar or analogous rights to any of the above, whether arising or granted 

under the law of Scotland or of any other jurisdiction; 

"Permitted Purpose" means the purpose of eTourism exercising its rights and complying 

with its obligations under the Project Documents; 
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"Project" means the project pursuant to which eTourism will develop and operate a 

business to provide e-commerce and other services as contemplated by the Project 

Documents; 

"Project Documents" shall have the meaning attributed to that term in the eTourism 

Shareholders Agreement;  

"Restrictions on Use" means the restrictions on use of the Base Content by eTourism 

detailed in Part 3 of the Schedule; 

"STB" means the Scottish Tourist Board, a body corporate, constituted under the 

Development of Tourism Act 1969 and having its principal place of business at Croythorne 

House, 23 Ravelston Terrace, Edinburgh, EH4 3TP; 

"Termination Date" shall have the meaning ascribed to it in the Concession Agreement; 

and 

"TourCo Representative" shall have the meaning attributed to that term in the Concession 

Agreement. 

1.2 Interpretation and Construction 

Save to the extent that the context or the express provisions of this Agreement require 

otherwise, in this Agreement:- 

(a) words importing the singular shall include the plural and vice versa; 

(b) words importing any gender shall include all other genders; 

(c) a reference to a Recital, Clause, the Schedule or Part of the Schedule is to the 

relevant recital, clause, schedule or part of the schedule of or to this Agreement; 

(d) a reference to this Agreement or to any other document is a reference to this 

Agreement or to that other document as modified, amended, varied, supplemented, 

assigned, novated or replaced from time to time; 

(e) a reference to a provision of law is a reference to that provision as extended, 

applied, amended, consolidated or re-enacted  

(f) a reference to a "person" includes any individual, firm, company, corporation, 

body corporate, government, state or agency of state, trust or foundation, or any 

association,  partnership or unincorporated body (whether or not having separate 

legal personality) of two or more of the foregoing; 

(g) any phrase introduced by the words "including", "include", "in particular" or any 

similar expression shall be construed as illustrative only and shall not be construed 

as limiting the generality of any preceding words;  

(h) the words "other" and "otherwise" shall not be construed ejusdem generis with 

any foregoing words where a wider construction is possible; and 

(i) a "month" is a reference to a period starting on one day in a calendar month and 

ending on the numerically corresponding day in the next calendar month, except 

that, if there is no numerically corresponding day in the month in which that 

period ends, that period shall end on the last day in that calendar month. 
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1.3 Headings 

The table of contents and the headings in this Agreement are included for convenience only 

and shall be ignored in construing this Agreement. 

1.4 Whole Agreement 

The Schedule forms part of this Agreement and shall have effect as if set out in full in the 

body of this Agreement. A reference to this Agreement includes the Schedule. 

2 LICENCE 

2.1 TourCo hereby grants to eTourism a non-exclusive, royalty free, world wide licence to use 

the Base Content for the Permitted Purpose but subject always to the Restrictions on Use. 

2.2 eTourism shall be entitled to sub-licence the licence granted in Clause 2.1 (in the same terms 

of this Agreement mutatis mutandis) for the Permitted Purpose provided always that in 

granting such sub-licence eTourism is not in breach of the Restrictions on Use and that any 

activity carried on under such sub-licence would not, if carried out by eTourism, place 

eTourism in breach of the Restrictions on Use.  

2.3 If there is any conflict between the terms of this Agreement and the terms of the Project 

Documents, the terms of this Agreement shall prevail. 

3 ETOURISM'S UNDERTAKINGS 

3.1 eTourism undertakes: 

3.1.1 to only use the Base Content for the Permitted Purpose; 

3.1.2 to comply with the Restrictions on Use; 

3.1.3 that if eTourism becomes aware of, or suspects that TourCo or its third party licensors' 

rights in the Base Content are being infringed by the actions of a third party, eTourism shall 

immediately notify TourCo of that fact and give TourCo or its third party licensors all 

reasonable assistance, at TourCo's expense, in any action arising as a result of such 

infringement; and 

3.1.4 to procure that its sub-licensees under sub-licences granted pursuant to Clause 2.2 shall 

comply with the terms of this Agreement as if that sub-licensee was the licensee under this 

Agreement. 

4 DURATION AND TERMINATION 

4.1 The Clauses 1, 4, 9, 10, 11, 14, 15 and 16 of this Agreement shall come into effect on the 

Execution Date.  All other provisions of this Agreement shall come into effect on the 

Commencement Date. 
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4.2 If by 30 April 2002 (or such later date as the parties may agree in writing) the 

Commencement Date has not occurred, this Agreement shall terminate and be of no effect 

and no party shall have any claim against the other party hereto under or otherwise in 

connection with the subject matter of this Agreement save in respect of any antecedent 

breaches or obligations which may have arisen under this Agreement prior to such date. 

4.3 Following the Commencement Date, this Agreement shall terminate on the Expiry Date 

unless terminated earlier in accordance with its terms. 

4.4 Tourco shall be entitled (but not obliged) to terminate this Agreement with immediate effect 

by notice in writing to eTourism at any time after the Termination Date. 

5 CONSEQUENCES OF TERMINATION 

5.1 On expiry or other termination of this Agreement, eTourism undertakes immediately to:- 

5.1.1 cease all use of the Base Content and return or destroy (at TourCo's option) all Base 

Content;  

5.1.2 provide such written notification of cessation of use of the Base Content as is required by 

TourCo; and 

5.1.3 immediately terminate all sub-licences granted in terms of Clause 2.2 and procure that all of 

its sub-licencees comply with the terms of this Clause 5.1. 

5.2 Termination of this Agreement shall be without prejudice to any accrued rights or liabilities 

of the parties and to the continuation in force of all provision*s which are expressed to or by 

implication remain in force following termination or which would be intended by the parties 

to continue beyond termination. 

6 DELIVERY OF BASE CONTENT 

6.1 TourCo shall supply the Base Content in the format and on the dates detailed in Part 2 of the 

Schedule. 

6.2 In the event of any problems with delivery of the Base Content the eTourism Representative 

may make enquiries about the Base Content to the TourCo Representative. 

6.3 The parties acknowledge and agree that on each of the delivery dates referred to in Part 2 of 

the Schedule each party shall retain a copy of the relevant Data Storage Tape which shall be 

initialled and dated on behalf of both parties for the purposes of identification. 

7 INTELLECTUAL PROPERTY RIGHTS 

7.1 eTourism acknowledges that any and all Intellectual Property Rights subsisting in or used in 

connection with the Base Content are owned by TourCo or its third party licensors at the 

Commencement Date and shall remain the property of TourCo or its third party licensors. 

7.2 Nothing in this Agreement shall be considered as an assignation of any Intellectual Property 

Rights in the Base Content which are owned by TourCo or its third party licensors prior to 

the Commencement Date. 

 

 



 

 6

8 LIABILITY 

8.1 All warranties, conditions, representations or other terms implied by statute or common law 

or otherwise in relation to the Base Content are excluded to the fullest extent permitted by 

law. 

8.2 The indemnity under clause 36.2.5 of the Concession Agreement shall not apply, and there 

shall be no right to claim damages for breach of the Concession Agreement, this Agreement 

or any other Project Document, in delict or on any other basis whatsoever, to the extent that 

any loss claimed by either party is for loss of profits, loss of use, loss of production, loss of 

business or loss of business opportunity or is a claim for consequential loss or for indirect 

loss of any nature suffered or allegedly suffered by either party. 

8.3 Nothing in this Agreement shall exclude or limit the liability of TourCo in respect of:  

8.3.1 any fraudulent misrepresentation; or  

8.3.2 death or personal injury caused by TourCo's negligence.  

9 AMENDMENTS, WAIVERS AND REMEDIES 

9.1 Amendments 

No amendment or variation of this Agreement or any of the documents referred to in it shall 

be effective unless it is in writing and signed by or on behalf of each of the Parties. 

9.2 Waivers and remedies cumulative 

9.2.1 The rights of each Party under this Agreement: 

(a) may be exercised as often as necessary; 

(b) are cumulative and not exclusive of its rights under the general law; and 

(c) may be waived only in writing and specifically. 

Delay in exercising or non-exercise of any right is not a waiver of that right. 

9.2.2 Any right of recission conferred upon either party by this Agreement shall be in addition to 

and without prejudice to all other rights and remedies available to it. 

10 ENTIRE AGREEMENT 

10.1 Entire agreement  

This Agreement, the documents referred to in it and the Project Documents, constitute the 

entire agreement and understanding of the parties and supersedes any previous agreement 

between the parties relating to the subject matter of this Agreement. 
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10.2 No reliance on additional warranties  

Each of the parties acknowledges and agrees that in entering into this Agreement, and the 

documents referred to in it, it does not rely on, and shall have no remedy in respect of, any 

statement, representation, warranty or undertaking (whether negligently or innocently made) 

of any person (whether a party to this Agreement or not) other than as expressly set out in 

the Project Documents.  Nothing in this Clause shall, however, operate to limit or exclude 

any liability for fraud. 

11 SEVERANCE 

If any provision of this Agreement is or becomes illegal, invalid or unenforceable in any 

jurisdiction, that shall not affect: 

11.1 the legality, validity or enforceability in that jurisdiction of any other provision of this 

Agreement; or 

11.2 the legality, validity or enforceability in any other jurisdiction of that or any other provision 

of this Agreement. 

12 FURTHER ASSURANCE 

TourCo at the cost and expense of eTourism shall use all reasonable endeavours to do or 

procure to be done all such further acts and things and execute or procure the execution of 

all such other documents as eTourism may from time to time reasonably require for the 

purpose of giving eTourism the full benefit of the provisions of this Agreement. 

13 NO PARTNERSHIP OR AGENCY 

Nothing in this Agreement is intended to or shall operate to create a partnership or joint 

venture of any kind between the parties or to authorise either party to act as agent for the 

other and neither party shall have authority to act in the name or on behalf of or otherwise to 

bind the other in any way (including but not limited to the making of any representation or 

warranty, the assumption of any obligation or liability and the exercise of any right or 

power). 

14 ASSIGNATION 

14.1 Assignment 

14.1.1 This Agreement is personal to TourCo and eTourism.  Neither party shall be entitled to 

assign this Agreement or any of its rights and obligations hereunder prior to the 

Commencement Date.  After the Commencement Date, subject to Clause 14.1.2, neither 

party shall assign or otherwise dispose of this Agreement or any part thereof or the benefit 

or advantage of this Agreement or any part thereof without the previous consent in writing 

of the other party, which consent will not be unreasonably withheld or delayed. 

14.1.2 After the Commencement Date, TourCo shall have the right at any time to assign this 

Agreement to: 

14.1.2.1 any department, office, instrumentality or agency of the Government which (in any such 

case) has the legal capacity and sufficient resources to perform the obligations of TourCo 

under this Agreement; or 
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14.1.2.2 any person (other than a person described in Clause 14.1.2.1) who has the legal capacity and 

whose obligations under this Agreement are validly and enforceably guaranteed by STB or 

the Government or by any department, office, instrumentality or agency of the Government 

which (in any such case) has the legal capacity and sufficient resources to perform the 

obligations of TourCo under this Agreement. 

15 NOTICES 

15.1 Notices and deemed receipt 

Any notice or other communication to be given under, or in connection with the matters 

contemplated by, this Agreement shall be in writing and shall be served by delivering it 

personally or sending it by pre-paid recorded delivery or registered post or by facsimile to 

the address and for the attention of the relevant party set out in Clause 15.2 (or as otherwise 

notified by that party thereunder).  Any such notice shall be deemed to have been received:- 

(a) if delivered personally, at the time of delivery; 

(b) in the case of pre-paid recorded delivery or registered post, 48 hours from the date 

of posting;  

(c) in the case of registered airmail, five days from the date of posting; and 

(d) in the case of facsimile, at the time of transmission,  

provided that if deemed receipt occurs before 9am on a Business Day the notice shall be 

deemed to have been received at 9am on that day and if deemed receipt occurs after 5pm on 

a Business Day, or on a day which is not a Business Day, the notice shall be deemed to have 

been received at 9am on the next Business Day.   

15.2 Addresses for notices 

The addresses and facsimile numbers of the parties for the purposes of Clause 15.1 are: 

TourCo 

Address:  Croythorne House, 23 Ravelston Terrace, Edinburgh, EH4 3TP. 

For the attention of: Director of Marketing. 

Fax number:  0131 459 2434. 

eTourism 

Address:  Fairways Business Park, Deer Park Road, Livingston, EH54 8AF. 

For the attention of: Operations Manager. 

Fax number:  01506 475 333. 

or such other address or facsimile number in the United Kingdom as may be notified in 

writing from time to time by the relevant party to the other party. 
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15.3 No electronic service 

For the avoidance of doubt notice given under this Agreement shall not be validly served if 

sent by e-mail. 

16 GOVERNING LAW AND JURISDICTION 

16.1 Governing law 

This Agreement shall be governed by and construed in accordance with the law of Scotland. 

16.2 Jurisdiction 

Subject to Clause 16.3 each party hereby submits to the exclusive jurisdiction of the courts 

of Scotland as regards any claim, dispute or matter arising out of or in connection with this 

Agreement and its implementation and effect. 
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16.3 Dispute Resolution 

Any dispute arising out of or in connection with this Agreement shall be dealt with in 

accordance with the dispute resolution procedure detailed in Part 17 of the Schedule to the 

Concession Agreement.  

IN WITNESS WHEREOF these presents consisting of this and the preceding nine pages 

and the Schedule in three parts are executed by the parties as follows:- 

 

SUBSCRIBED for and on behalf of 

TOURCO LIMITED 

at Edinburgh 

on the      Nineteenth                       day  

of             April                                2002  

by  

Hugh Hall ...........................................  Director/ Authorised Signatory 

Hugh Hall ...........................................  Full Name 

before this witness 

Susan Lea McFadyen ........................  Witness 

Susan Lea McFadyen ........................  Full Name 

66 Queen Street..................................  Address 

Edinburgh ..........................................  
 

 

 

SUBSCRIBED for and on behalf of  

ETOURISM LIMITED 

at Edinburgh 

on the        Nineteenth                      day  

of              April                               2002  

by  

William Wedgewood .........................  Director/ Authorised Signatory 

William Wedgewood .........................  Full Name 

before this witness 

Euan McVicar....................................  Witness 

Euan Forbes McVicar .......................  Full Name 

1 Earl Grey Street .............................  Address 

Edinburgh ..........................................  
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This is the Schedule in three parts referred to the foregoing Base Content Licence Agreement 

between TourCo Limited and eTourism Limited. 

 

SCHEDULE 

Part 1 

Base Content 

 

The information, data and graphics contained in the visitscotland.com portal (but excluding the Base 

Database Information and the Base Brand) and recorded on the most recently delivered Data Storage 

Tape in accordance with Clause 6 and Schedule Part 2 of this Agreement.  
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Part 2 

Delivery of  Base Content 

 

 

Format: Data Storage Tape 

Delivery Dates:  

(a) Commencement Date; and 

(b) 30 days following the Commencement Date and at 30 day intervals, with that 

delivery cycle being broken such that the last delivery date is no less than 30 and 

no more than 60 days in advance of 14 October 2002 (or such other date as the 

parties may from time to time agree). 
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Part 3 

Restrictions on Use 

 

1 eTourism shall only use the Base Content for the purposes of encouraging people to visit 

Scotland and people living in Scotland to take their holidays in Scotland and to encourage 

the provision and improvement of tourist amenities and facilities in Scotland; whether of a 

private or public character. 

2 eTourism shall not use the Base Content in any fashion which in the reasonable opinion of 

TourCo would bring TourCo, STB, any ATB or tourism in Scotland into disrepute.  
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(1)   TOURCO LIMITED 

 

-and- 

 

(2)   ETOURISM LIMITED 

 

 

SCOTTISH TOURISM E-BUSINESS PROJECT 

BASE CONTENT LICENCE  
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